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1.  This  FPM  letter  transmits  a  summary  of  selected  reduct ion-i n-force  (RIF)  decisions 
made  by  the  Merit  Systems  Protection  Board  (MSPB).  This  is  the  second  FPM  letter  we  have 
issued  dealing  with  MSPB  RIF  decisions;  the  first  was  FPM  Letter  351-15,  dated  Septem- 
ber  1,    1981. 


2.     In   preparing   a    RIF   action,    reliance    should    not    be    placed    on   these    summaries    alone 
The   cases    should   be    used   in   conjunction  with   the    actual    texts    of   the    RIF 
we   learn    of    other   RIF   decisions   which   might    serve    as 
the   listing. 


decisions.      As 
important   guidance,    we   will    update 


3.     The    attachment 
decisions. 


to    this    FPM    letter     covers     sources    of     information    concerning    MSPB 


4.     Decisions  by  Subject-- 

(a)  Assignment  Rights: 
(Offer) 

(i)     O'Connor    v.    Department  of  the  Air  Force,    MSPB    Docket    No.    DA03518090021    (Jan- 
uary 6,    1982). 

Section  5  CFR  351.701(a)(2)  provides  that  an  employee  must  meet  the  physical 
qualifications  of  any  position  that  the  agency  offers  to  him  or  her  under  the  5 
CFR  Part  351  RIF  regulations.  In  O'Connor  the  Board  held  that  in  a  RIF  appeal 
an  agency  is  responsible  for  proving  by  a  preponderance  of  the  evidence  that  an 
employee  who  is  offered  assignment  to  another  position  under  OPM's  RIF  regula- 
tions is  physically  qualified  for  the  position.  The  agency's  burden  of  proof  is 
especially  important  if,  prior  to  the  RIF,  the  agency  was  aware  of  the  employee's 
physical    disability  or  the  employee  advised  an  agency  official   of  the  disability. 

(ii)     Peters    v.   Department  of  the  Navy,    MSPB  Docket    No.   DC035109077  (March    13,    1981). 

0PM  regulations  concerning  assignment  rights,  found  at  5  CFR  351.701,  state  that 
an  employee  is  qualified  for  assignment  to  a  position  held  by  an  employee  with 
lower  retention  standing  if  the  released  employee:  (1)  meets  OPM's  standards; 
(2)  is  physically  qualified  for  the  position;  (3)  meets  OPM's  approved  agency 
standards;  and  (4)  has  the  ability  to  perform  the  duties  and  responsibilities  of 
the  position  without  undue  interruption.  Section  5  CFR  351.701  applies  the 
qualification  standards  for  covered  positions  published  by  0PM  in  "Handbook 
X-118".  In  Peters  the  Board  found  that,  under  5  CFR  351.701(a)(3),  an  agency 
must  first  obtain  0PM  approval  before  it  may  supplement  the  general  standards 
established  by    0PM  with   specific   qualification   requirements   set   by   the    agency. 
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(iii)     Petranek    v.    Department  of  Army,    MSP8  Docket    No.    CH035109017    (December    16,    1980). 

The  Board  found  in  Petranek  that,  after  an  employee  has  accepted  an  offer  of 
assignment  to  a  lower-graded  position  but  before  the  RIF  action  is  effected,  an 
agency  is  required  under  5  CFR  351.703(a)  to  revise  the  offer  if  the  employee 
qualifies  for  a  newly-available  position  that  is  closer  to  the  employee's  present 
grade  and  represents  the  least  reduction  in  representative  rate.  The  employee 
has  no  contractual  right  based  upon  his  or  her  acceptance  of  the  first  offer  of 
assignment  that   permits  the  employee  to  reject  the  better   second  offer. 

(iv)     Porter   v.  Department  of  Commerce,    MSPB  Docket    No.  DC03518110436   (August   30,    1982). 

Section  5  CFR  351.701(a)(4)  provides  that  an  employee  reached  for  a  RIF  action  who 
is  otherwise  qualified  under  5  CFR  351.701  has  a  right  of  assignment  to  a  position 
held  by  a  lower-standing  employee  if  the  released  employee  has  the  capacity, 
adaptability,  and  special  skills  needed  to  satisfactorily  perform  the  duties  and 
responsibilities  of  the  position  without  undue  interruption  to  the  agency.  Section 
2-3(a)(l)  of  FPM  Chapter  351  provides  general  guidelines  for  considering  what 
constitutes  undue  interruption  when  agencies  establish  competitive  levels;  the 
work  program  would  generally  not  be  unduly  interrupted  if  the  optimum  quality 
and  quantity  of  work  were  not  regained  within  90  days  after  a  RIF.  Although  5 
CFR  351.701(a)(4)  does  not  define  undue  interruption,  the  decision  in  Rasmussen 
v.  United  States,  543  F.2nd  134  (Ct.  CI.  1976),  applies  the  same  guidelines  on 
undue  interruption  used  in  establishing  competitive  levels  to  the  determination 
of  employee  assignment  rights.  In  Porter  the  Board  cited  Rasmussen,  supra ,  and 
held  that  the  90-day  period  covered  in  section  2-3(a)(l)  of  FPM  Chapter  351  should 
be  used  to  determine  whether  the  assignment  of  an  employee  would  result  in  undue 
interruption. 

(v)     Mello    v.    Department  of  Energy,    MSPB    Docket    NO.    DC03518210297    (March     19,     1984). 

Section  5  CFR  351.704(b)(1)  provides  that  an  employee  has  no  right  of  assignment 
to  a  position  with  a  higher  representative  rate  than  the  position  the  employee 
encumbered  when  the  RIF  was  effected.  In  Mello  the  Board  found  that  an  agency 
may  not  offer  an  employee  assignment  to  a  position  with  a  higher  representative 
rate  even  though  the  employee  was  otherwise  qualified  for  the  position. 

(Retreat  Rights) 

(i)     Callahan    v.    Environmental    Protection  Agency,    MSPB    Docket    No.    SF035109001    (Octo- 
ber 9,   1980). 

An  employee  has  a  substantive  right  to  have  his  or  her  retreat  rights  properly 
determined.  If  an  employee  asserts  retreat  rights  to  a  particular  position,  the 
agency  must  examine  the  actual  duties  and  responsibilities  of  the  position  to 
determine  whether  it  is  essentially  the  same  as  the  position  the  employee  was 
promoted  from.  In  Cal lahan,  the  Board  in  affirming  the  agency's  action,  held  that 
the  presiding  official  failed  to  look  behind  the  position  titles.  The  Board  then 
remanded  the  decision  with  instructions  that  the  agency  prove  by  a  preponderance  of 
the  evidence  that   it   properly  determined  the  employee's  retreat   rights. 

(ii)     MacDonald    v.    Environmental    Protection  Agency,    MSPB  Docket    No.    SF035199008   (Febru- 
ary 8,    1980). 

In  MacDonald  the  Board  held  that  a  simple- difference  in  position  titles  does  not 
necessarily  demonstrate  that  positions  are  dissimilar  in  terms  of  establishing 
retreat  rights. 
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(Qual if ications) 

(i)     Soli  man    v.    Department  of  Energy,    MSPB   Docket    No.    DC03518210062    (January   4,    1984). 

The  Board,  in  reviewing  an  initial  decision  reversing  an  agency  RIF  action,  will 
refuse  to  consider  an  agency's  submission  of  additional  evidence  incorporated  in 
the  petition  for  review  if  the  agency  fails  to  establish  that  the  evidence  could 
have  been  obtained  prior  to  the  closing  of  the  appellate  record.  In  Soli  man  the 
Board  held  that  the  incorporation  of  advisory  opinion  from  0PM  into  the  agency's 
petition  for  review  for  the  purpose  of  clarifying  an  ambiguity  in  0PM' s  X-118 
standards  did  not  alter  the  essential  character  of  the  opinion  as  evidence.  The 
Board  further  held  that  it  will  not  disturb  a  presiding  official's  factual  deter- 
mination concerning  qualifications  unless  a  serious  evidentiary  question  is  raised. 

(Vacant   Positions) 

(i)     Klegman    v.    Department  of  Health  and  Human  Services,    MSPB   Docket    No.    DC03518210501 
(August  25,    1983). 

A  full-time  employee  who  is  reached  for  a  RIF  action  has  no  right  of  assignment 
under  the  RIF  regulations  to  a  less-than-ful 1-time  position.  However,  5  CFR 
351.704(b)(4)  provides  that  an  agency  may  offer  a  vacant  less-than-ful 1-time  posi- 
tion to  a  full-time  employee  in  lieu  of  separation  by  RIF.  In  Klegman  the  Board 
found  that  if  an  agency  chooses  to  offer  vacant  part-time  positions  to  full-time 
employees  faced  with  separation  by  RIF,  the  agency  must  consider  the  relative 
subgroup  standing  of  the   separated  employees   in  making  the   offers. 

(ii)     Mclntire     v.     Consumer  Product  Safety  Commission,     MSPB     Docket     No.     DC03518210397 
(February  22,   1984). 

Section  5  CFR  351.704(a)  provides  that  an  agency  may  satisfy  an  employee's  right  of 
assignment  under  the  RIF  regulations  by  offering  the  employee  a  vacant  position  with 
a  representative  rate  at  least  equal  to  that  the  employee  was  entitled  had  the 
employee  bumped  or  retreated  to  a  position  held  by  an  employee  with  lower  retention 
standing.  In  Mclntire  the  Board  rejected  the  agency's  contention  that  OPM's  RIF 
regulations  only  apply  to  encumbered  positions  and  that  the  agency  could  fill 
vacant  positions  without  regard  to  relative  subgroup  retention  standing.  Instead, 
the  Board  agreed  with  the  finding  of  the  presiding  official  that  under  5  CFR 
351.201(b)  and  351.703(a)  the  agency  was  obliged  to  consider  subgroup  standing  in 
offering  an    employee     assignment    under    5    CFR    351.704(a)     to    a     vacant    position. 

(b)   Competitive  Area 

(i)     Coleman   v.    Department  of  Education,    MSPB  Docket    No.   DC03518210334   (July    3,    1984). 

In  his  appeal,  the  appellant  maintained  that  his  competitive  area  was  too  small; 
specifically,  one  organization  may  not  be  in  a  separate  competitive  area  from 
another  if  the  two  share  a  common  personnel  office.  In  Coleman  the  Board  found 
that  the  appellant's  competitive  area  met  OPM's  standard,  which  is  concerned  with 
the  authority  to  establish  or  abolish  positions,  to  assign  duties,  and  to  take 
personnel  actions,  rather  than  the  authority  to  issue  the  documents  by  which  these 
decisions  are  effected. 
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(ii)     Robert  Compton    v.    Department   of  Energy,     MSPB    Docket     No.     SL035109001    (October    8, 
1980). 

Section  5  CFR  351.402  sets  forth  OPM's  standards  that  agencies  implement  in  estab- 
lishing competitive  areas.  In  Compton  the  presiding  official  found  that  the  agency 
failed  to  meet  its  burden  of  proof  that  a  one-person  competitive  area  was  properly 
established  and,  because  of  harmful  error,  reversed  the  appellant's  separation  by 
RIF.  The  Board  subsequently  affirmed  the  initial  decision  of  the  presiding  official 
and  found  that  since  the  record  did  not  support  how  the  agency  established 
the  competitive   area,  the  agency  did  not  meet   its  burden  of  proof. 

(iii)     Robert  Compton    v.    Department  of  Energy,     MSPB    Docket     No.     SL035181 10160    (July    6, 
T98TT 

The  appellant  was  reached  for  separation  in  a  subsequent  RIF  and  again  appealed  his 
competitive  area.  The  Board  affirmed  the  RIF  action  after  the  agency  established 
through  affidavit  and  testimony  that  the  competitive  area  met  the  standard  set 
under  5  CFR  351.402.  In  regard  to  the  appellant's  complaint  that  he  did  not  have 
assignment  rights  to  another  position  within  the  competitive  area,  the  presiding 
official  noted  that  the  question  of  adequate  competition  is  relative  and  does  not 
imply  that  in  ewery  case  an  employee  must  compete  for  an  available  position. 
Although  the  RIF  regulations  and  FPM  Chapter  351  permit  an  agency,  at  its  discre- 
tion, to  increase  the  size  of  a  competitive  area  to  enlarge  employee  displacement 
and  assignment  rights,  the  agency  is  only  required  to  establish  a  competitive  area 
that  meets  the  standards  set  forth  in  5  CFR  351.402.  In  affirming  the  decision  of 
the  presiding  official,  the  Board  agreed  that  a  prior  Board  decision  reversing  a 
RIF  action  taken  against  an  employee  does  not  bar  an  agency  from  taking  a  subsequent 
RIF  action  against  the  employee  if  the  two  RIF  actions  are  separate  and  the  question 
at  issue  in  the  subsequent  RIF  action  was  not  determined  by  the  Board  in  the  prior 
RIF  action.  The  doctrine  of  res  judicata  is  inapplicable  when  the  two  separate 
RIF  actions     involve    differing    management     reasons    and     lack    identity     of    issues. 

(iv)     Compton    v.    Department  of  Energy,    Appeal     No.    82-1887,     (4th    Cir.     Ct .    of    Appeals, 
May  11,   19837^ 

In  an  appeal  of  two  prior  MSPB  decisions  affecting  the  appellant,  the  court  held 
that  the  MSPB  Chief  Appeals  Officer  did  not  abuse  his  discretion  in  refusing  to 
conduct  a  compliance  hearing  when  the  record  showed  that  the  Officer  was  able  to 
make  his  determination  based  upon  the  written  submissions  of  the  parties.  Author- 
ity to  conduct  a  compliance  hearing  clearly  does  not  require  a  hearing.  The  court 
also  held  that  MSPB  was  not  bound  by  res  judicata  principles  to  find  that  a  competi- 
tive area  used  for  a  second  RIF  was  improper  because  the  Board  had  made  a  finding 
that  the  same  competitive  area  was  improper  when  reviewing  a  previous  RIF  action 
affecting  the   same  employee. 

(v)     O'Connell    v.    Department  of  Health  and  Human  Services,    MSPB   Docket    No.DC03518310347 
(June   11,    1984K 

The  appellant  claimed  in  his  RIF  appeal  that  the  agency  violated  both  OPM's  and  its 
own  standards  covering  the  competitive  area  by  putting  him  in  a  one-person  competi- 
tive area.  The  appellant  contended  that  although  he  was  assigned  to  a  one-person 
operating  division  in  the  field,  he  was,  in  fact,  under  the  administrative  authority 
of  the  headquarters  and  should  have  competed  for  positions  under  the  RIF  regulations 
with  employees  at  that  location.  In  O'Connell  the  Board  agreed  with  the  finding  of 
the  presiding  official  that  the  appellant's  competitive  area  met  both  OPM's  and  the 
agency's  standard,  and  that  the  agency  properly  established  a  one-person  competitive 
area  which  recognized  that  the  employee  worked  in  a  single  operating  division,  in  a 
designated  commuting  area,   and  under  a  specific  appointing  authority. 


> 
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(c)   Competitive   Level 

(i)     Apodaca   v.   Department  of  Education,    MSP8  Docket    No.    SE035182 10060  (March    1,   1984). 

Section  5  CFR  351.403  provides  that  a  competitive  level  includes  positions  with 
like  qualification  requirements,  duties,  responsibilities,  pay  schedules,  working 
conditions,  etc.,  and  are  so  similar  that  the  incumbent  of  one  position  may  be 
reassigned  to  any  of  the  other  positions  without  interrupting  the  work  program.  In 
Apodaca  the  appellant  was  reached  for  release  from  the  competitive  level  after  he 
was  displaced  by  a  higher-standing  employee  in  the  level  whose  position  was 
abolished.  The  appellant  accepted  an  offer  of  assignment  to  a  lower-graded  position 
and  appealed  the  RIF  action.  In  his  appeal,  the  appellant  contended  that  the 
agency's  records  showed  the  position  of  the  higher-standing  employee  was  misclassi- 
fied  at  the  time  of  the  RIF.  The  appellant  also  asserted  that  had  the  agency 
properly  classified  the  position,  the  other  employee  rather  than  the  appellant 
would  have  been  reached  for  the  RIF  action  since  their  positions  would  not  have 
been  included  in  the  same  competitive  level.  The  presiding  official  found  that  the 
agency  erred  in  not  properly  classifying  the  position  of  the  higher-standing  em- 
ployee prior  to  the  RIF.  In  reversing  the  RIF  action,  the  presiding  official 
found  that  the  agency  failed  to  prove  that  it  properly  established  the  appellant's 
competitive  level  in  accordance  with  the  requirements  of  5  CFR  351.403.  The  agency 
filed  a  petition  for  review,  asserting  that  the  presiding  official  erred.  The 
Board  granted  the  petition  for  review  and  noted  that  Appendix  A-l  of  FPM  Chapter 
351  expands  upon  the  competitive  level  requirements  of  5  CFR  351.403.  Citing  A-l, 
the  Board  noted  that  the  agency  at  all  times  carried  the  higher-standing  employee 
on  its  rolls  and  paid  him  at  the  grade  level  of  his  abolished  position.  The  Board 
then  concluded  that  this  is  the  grade  level  and  position  that  determines  the 
employee's  retention  standing.  The  Board  added  that  neither  OPM's  RIF  regulations 
nor  FPM  Chapter  351  require  an  agency  to  properly  classify  an  employee's  position 
prior  to  determining  the  employee's  retention  standing.  The  Board  subsequently 
reversed  the  decision  of  the  presiding  official  and  affirmed  the  RIF  action  which 
affected  the   appellant. 

(ii)     Foster    v.    U.S.  Coast  Guard,    MSP8    Docket    No.    DC03518010158    (September    29,    1981). 

In  Foster,  the  presiding  official  rejected  the  appellant's  contention  that  other 
positions  should  have  been  included  in  her  one-person  competitive  level  after 
determining  that  the  appellant  had  not  identified  any  lower-standing  employee 
whose  position  should  have  been  included  in  her  competitive  level.  The  Board 
granted  the  appellant's  petition  for  review  and  noted  that  if  the  Board  makes  a 
determination  based  upon  the  record  before  it  that  an  agency  incorrectly  defined 
an  employee's  competitive  level,  but  that  a  correct  determination  of  the  competi- 
tive level  would  have  no  difference  affecting  the  employee's  substantive  rights, 
then  the  agency's  action  will  be  upheld  notwithstanding  the  agency's  error.  How- 
ever, in  Foster  the  Board  found  that  it  was  impossible  to  determine  from  the 
record  which  positions  should  have  been  included  in  the  appellant's  competitive 
level    and   reversed  the  RIF  action. 

(iii)     Houde    v.    Department  of  the   Navy,    MSPB   Docket    No.    BN03518210095    (January   9,    1984). 

Section  5  CFR  351 .403(b) ( 1) (vi )  provides  that  agencies  must  establish  separate 
competitive  levels  for  positions  that  are  filled  by  a  supervisor  or  management 
official,  as  defined  in  5  U.S.C.  7103(a)(10)  or  (11).  In  Houde  the  employee 
appealed  after  being  displaced  from  a  two-person  competitive  level  after  the 
agency  abolished  the  position  of  the  higher-standing  employee.  On  appeal,  the 
released  employee  claimed  that  his  position  should  not  be  assigned  to  the  same 
competitive  level  with  the  other  position  because  the  position  descriptions 
showed  significant    differences     in    responsibilities.      The    agency     stated    that    it 
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had  assigned  the  two  positions  to  the  same  competitive  level  because  they  carried 
the  same  title,  series,  grade,  etc.,  and  the  qualification  requirements  for  the 
two  positions  are  identical  based  upon  the  X-118  Handbook  issued  by  0PM.  After 
reviewing  the  position  descriptions  for  the  two  positions  and  considering  testimony, 
the  presiding  official  reversed  the  agency's  RIF  action  in  finding  that  the  appel- 
lant was  considered  a  management  official  under  5  U.S.C.  7103(a) (11)  and  that  his 
position  required  greater  responsibility  and  individual  initiative  than  the  other 
merit  pay  position.  Although  the  agency  filed  a  petition  for  review,  the  Board 
affirmed  the  initial  decision  while  noting  that  the  presiding  official  correctly 
interpreted  the  definition  of  competitive   level. 

(iv)     O'Donnell     v.    Department  of  the  Army,    MSPB    Docket    No.    0C035181 10670    (August    23, 
1982). 

In  O'Donnell  the  Board  found  that  5  CFR  351.403  provides  that  an  agency  preparing 
RIF  retention  registers  must  establish  competitive  levels  on  the  basis  of  the 
respective  duties  and  responsibilities  of  the  position  as  covered  in  the  official 
position  description  rather  than  on  the  basis  of  the  personal  qualifications  of 
individual   employees. 

(d)  Handicapped  Employees: 

(i)     Click    v.    Department  of  Health  and  Human  Services,    MSPB    Docket     No.    PH035181 10396 
TMarch   19,   1984);  EE0C  Petition  No.  03820132. 

In  a  mixed  case,  if  the  Equal  Employment  Opportunity  Commission  (the  Commission) 
accepts  for  consideration  an  appellant's  petition  for  review  denied  by  the  Board, 
and  upon  review  of  the  record  reverses  the  Board's  decision,  then  pursuant  to  5 
U.S.C.  §  7702(b)(5)(B),  the  Board  must  concur  in  the  Commission's  decision  unless 
it  finds  that  the  decision  misinterprets  any  provision  of  civil  service  law,  rule, 
regulation  or  policy  directive,  or  is  not  supported  by  the  record  as  a  whole.  In 
Click  the  presiding  official  affirmed  the  agency's  RIF  action  because  appellant 
failed  to  establish  a  nexus  between  the  supervisor's  discriminating  animus  toward 
appellant's  handicap  and  the  RIF.  The  Board  denied  appellant's  petition  for  review 
and  appellant  thereby  sought  consideration  by  the  Commission.  As  a  result  of  its 
review  of  the  record,  the  Commission  concluded  that  the  RIF  action  was  improperly 
motivated  by  discrimination  based  upon  handicap  condition.  The  Commission  referred 
the  matter  back  to  the  Board  for  further  consideration  in  accordance  with  5  U.S.C. 
§  7702(b)(5)(B).  The  Board  concurred  and  ordered  the  agency  to  cancel  the  RIF 
action  as  it  affected  the  appellant. 

(e)  Notices: 

(i)     Hishikawa  v.  Department  of  Agriculture,   MSPB  Docket   No.  SE035109012  (June  4,   1981). 

Section  5  CFR  351.802  provides  that  the  agency  must  furnish  a  written  notice  to 
each  employee  who  is  reached  for  a  RIF  action.  In  the  RIF  notice,  the  agency  must 
give  specific  information  to  the  employee,  including  the  action  to  be  taken.  In 
Hishikawa  the  Board  found  that  an  agency  may  meet  its  burden  of  proof  in  a  RIF 
appeal  that  it  properly  invoked  the  RIF  procedures  if  the  employee's  specific  RIF 
notice  states  that  the  basis  for  the  RIF  is  one  of  the  legitimate  management  reasons 
covered  in  5  CFR  351.201(a),  and  the  appellant  does  not  challenge  the  validity  of 
the  RIF. 
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(11)     Lerner  v.   Department  of   Interior,   MSPB  Docket   No.   SF035181 110174   (August  26,   1981). 

Section  5  CFR  351.807  covers  the  work  status  of  employees  during  the  RIF  notice 
period.  In  Lerner  the  Board  found  that  an  agency  may  not  place  an  employee  on 
annual  leave  without  his  or  her  consent  during  the  RIF  notice  period  established 
under  5  C.F.R.  §  351.807,  when  there  does  not  exist  any  emergency  within  the 
agency,   defined    as    lack    of    work    or    funds    for    all    or   part    of   the    notice    period. 

(f)  Purview  of  Board: 

(i)     Usova    v.    Department  of  Education,    MSPB  Docket    No.    DC03518210614    (March    19,    1984). 

An  appellant  may  not  grieve  his  separation  by  RIF  through  the  negotiated  grievance 
procedures  and  simultaneously  seek  review  by  the  Board  on  essentially  the  same 
grounds.  However,  the  employee's  selection  of  the  negotiated  grievance  procedures 
does  not  change  the  employee's  right  to  request  the  Board  to  review  the  final 
grievance  decision  pursuant  to  5  U.S.C.  §  7702  in  the  case  of  any  personnel  action 
appealed  to  the  Board.  In  Usova  the  Board  refused  to  review  the  final  grievance 
decision  pursuant  to  5  U.S.C.  7702  on  two  grounds.  First,  the  appellant  docketed 
his  appeal  with  the  Board  one  month  prior  to  the  issuance  of  the  grievance  deci- 
sion, and  second,  the  appellant  failed  to  either  allege  or  argue  the  discrimination 
issue  in  his  original  grievance,  resulting  in  no  initial  finding  for  the  Board  to 
review  on   appeal . 

(g)  Reassignment: 

(i)     Hayes  v.   National   Aeronautics  and  Space  Administration,   MSPB  Docket   No.  AT035199055 
TJuTy  23,   1980). 

Section  3-6c(l)  of  FPM  Chapter  351  provides  that  when  an  employee  whose  position  is 
abolished  is  within  reach  for  release  from  the  competitive  level,  the  assignment  of 
the  employee  to  a  vacant  position  in  the  same  competitive  level  may,  at  the  agency's 
discretion,  be  processed  as  a  RIF  action.  However,  when  the  employee  is  not  within 
reach  for  release  from  the  competitive  level,  it  is  improper  for  the  agency  to 
issue  the  employee  a  RIF  notice  for  reassignment  within  the  competitive  level.  In 
Hayes  the  Board  found  that  following  reassignment  of  an  employee  to  an  organization 
unit  located  in  a  different  local  commuting  area,  the  Board  lacks  jurisdiction  in  a 
RIF  appeal  when  an  agency  properly  did  not  apply  RIF  procedures  because  the  reas- 
signment was  from  one  organizational  unit  to  another  without  any  change  in  grade, 
pay,   or  competitive   level. 

(11)     Jack  E.   Ketterer  v.   Department  of  Agriculture,   MSPB  Docket   No.   SL075299021  (July  2, 
1980). 

The  appellant  was  separated  under  the  5  CFR  Part  752  adverse  action  procedures 
after  the  agency  decided  to  remove  him  for  refusing  to  accept  a  reassignment  under 
authority  of  5  CFR  335.102  at  the  same  grade  and  pay  to  a  position  in  a  different 
local  commuting  area.  The  appellant  subsequently  appealed  the  removal  action, 
contending  that  there  was  no  management  need  for  the  reassignment.  The  presiding 
official  affirmed  the  removal  after  finding  that  the  appellant  failed  to  show  the 
reassignment  was  not  a  legitimate  exercise  of  agency  discretion.  The  appellant 
then  filed  a  petition  for  review  and  maintained  that  the  presiding  official  should 
have  required  the  agency  to  establish  by  a  preponderance  of  the  evidence  that  the 
removal  was  for  the  efficiency  of  the  service.  In  Ketterer  the  Board  agreed  with 
the  appellant,  granted  the  petition  for  review,  and  reversed  the  decision  of  the 
presiding  official.  The  Board  found  that  an  agency  must  present  evidence  showing  a 
legitimate  management  reason  for  the  reassignment  before  the  Board  will  affirm  a 
removal    action.      Together    with    evidence    that    the    employee    had    received    adequate 
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notice  of  the  decision  to  reassign  and  that  the  employee  refused  to  accept  the 
reassignment,  the  agency  may  establish  a  prima  facie  case  that  its  decision  to 
reassign  an  employee  was  a  bona  fide  determination  based  on  legitimate  management 
considerations  in  the  interest  of  the  service.  The  Board  noted  that  since  the 
appellant  in  this  instance  had  presented  evidence  to  rebut  the  agency's  prima  facie 
case,  the  agency  then  had  the  responsibility  to  come  forward  with  further  evidence 
relating  the  reassignment  to  the  efficiency  of  the  service.  However,  the  agency 
failed  to  present  any  additional  information  in  rebuttal,  leading  the  Board  to 
reverse   the   removal    action. 

[h)   Reorganization: 

(i)     Chavez  v.   General   Services  Administration,   MSPB  Docket   No.  DA03518010160  (April    14, 
1981). 

If  an  agency  downgrades  an  employee  pursuant  to  a  RIF  on  the  basis  of  a  substantial 
change  in  the  employee's  major  duties,  the  burden  of  proof  is  on  the  agency  to 
support  the  action.  In  Chavez  the  agency  failed  to  prove  by  a  preponderance  of  the 
evidence  that  there  were  any  significant  changes  in  the  major  duties  of  the  appel- 
lant which  justified  the  RIF  action. 

(ii)     Cope  land     v.     Department  of  the  Army,     MSPB    Docket     No.     AT03518010112    (January    4, 
1982). 

In  appealing  a  RIF  action  the  appellant  noted  that  she  was  the  only  person  affected 
by  a  reorganization  and  contended  that  the  abolishment  of  her  position  was  in 
reprisal  for  her  previous  filing  of  EEC  complaints.  The  presiding  official  reversed 
the  RIF  action,  noting  that  a  reorganization  as  defined  in  5  CFR  351.201(f)  neces- 
sarily involves  more  than  one  position.  In  granting  the  agency's  petition  for 
review  and  affirming  the  agency's  RIF  action,  the  Board  found  in  Cope! and  that  the 
appellant's  position  was,  in  fact,  properly  abolished;  that  a  newly-established 
position  included  higher-graded  duties  that  were  not  part  of  the  appellant's  former 
position;  and  that  the  agency's  action  met  the  regulatory  definition  of  a  reorgani- 
zation even  though  the   appellant  was  the  only  person  affected. 

(iii)     Shockro  v.   Federal   Communications  Commission,   MSPB  Docket   No.  DC035109067  (March   9, 
1981). 

In  Shockro  the  Board  found  that  an  appellant  who  challenges  an  otherwise  appropriate 
RIF  action,  and  asserts  that  the  action  constituted  a  prohibited  personnel  practice 
under  5  U.S.C.  §  2302(b)(8),  must  prove  his  allegations  by  a  preponderance  of  the 
evidence.  Further,  in  order  to  prevail  on  a  claim  of  reprisal  for  whistle-blowing 
activities,  the  appellant  must  show  by  a  preponderance  of  the  credible  evidence 
that:  (1)  the  purported  "whistle-blowing"  is  in  fact  conduct  which  is  protected  by 
5  U.S.C.  §2302(b)(8),  and  (2)  that  the  personnel  action  complained  of  was  taken 
with  retaliatory  intent. 

(iv)     Frankel    and  White    v.    Department  of  Education,    MSPB    Docket    Nos .    PH03518210198    and 
PH03518210199   (Octobe r  3,    1983). 

It  is  a  fundamental  principle  of  personnel  law  that  a  government  employee  is  only 
entitled  to  the  rights  and  salary  of  the  position  to  which  he  has  been  appointed  by 
one  having  proper  authority  to  do  so,  whether  or  not  the  employee  is  performing 
another  job  in  an  acting  capacity.  In  Frankel  and  White  the  Board  found  that  the 
appellants  had  been  detailed  to  positions  to  perform  unclassified  duties  rather 
than  the  duties  and  responsibilities  contained  in  their  official  position  descrip- 
tions. Since  a  detail  by  its  very  nature  is  temporary  and  involves  no  formal 
appointment  because  the  employee  continues  to  be  the  incumbent  of  the  position 
that  he/she  is  detailed  from,  the  performance  of  these  duties  provides  no  entitle- 
ment  to   a   permanent    assignment    to   the   positions    held   by  the    appellants   on  detail. 
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Hence,  a  finding  that  an  appellant's  position  has  been  reclassified  without  a 
change  in  duties  is  invalid  if  the  presiding  official  based  his  decision  on  a 
comparison  of  unclassified  duties  performed  by  appellant  after  the  RIF.  Such  a 
finding  is  contrary  to  the  RIF  regulations  which  require  that  all  employees  on 
detail    be   returned  to  their  official    assignments  prior  to  the  RIF. 

(i )  Restoration: 

(i)   Brown    v.    Government   Printing  Office,    MSPB    Docket    No.    DC0351801005    (September    7, 
T9W. 

The  appellant  accepted  an  offer  of  a  lower-graded  position  after  he  was  released 
from  his  competitive  level  because  of  RIF.  On  appeal  the  presiding  official  found 
that  the  RIF  was  effected  for  reasons  that  were  personal  to  the  employee  and  ordered 
the  agency  to  cancel  the  RIF  action.  The  decision  became  final  after  neither  party 
filed  a  petition  for  review.  The  appellant  subsequently  filed  a  petition  for 
enforcement  with  the  Board,  alleging  that  the  agency  had  not  restored  him  to  his 
former  position  but  had  reassigned  him  to  a  position  with  virtually  no  real  duties. 
In  the  initial  decision  the  agency  had  not  been  ordered  to  reestablish  a  position 
which  the  agency  had  decided  to  abolish.  Instead,  the  initial  decision  only  ordered 
the  agency  to  cancel  the  RIF  action  and  the  agency  had  reassigned  the  appellant  to 
a  position  at  the  same  grade  and  pay  he  held  before  the  RIF.  After  reviewing  the 
position  description  and  work  plans  for  the  appellant's  new  position,  the  Board  in 
Brown  determined  that  the  agency  had  complied  with  the  initial  decision,  that  the 
new  position  was  valid,  and  that  the  agency  had  not  reassigned  the  employee  to  a 
phony  position  in  order  to  avoid  compliance  with  the   initial    decision. 

(j)   Seasonal    Employees: 

(i)   Schmidt,  et  al .    v.    Department  of  the  Treasury,    MSPB  Docket    No.    SF035181 10702  (Jan- 
uary  25,   1984). 

In  Schmidt,  et  al  the  Board  found  that  the  placement  in  nonpay,  nonduty  status  of 
seasonal  employees  employed,  as  a  condition  of  employment,  on  a  seasonal  basis  only 
as  services  are  needed,  does  not  constitute  a  RIF  within  the  meaning  of  5  CFR 
§351 .201(a).  Thus,  RIF  procedures,  such  as  adverse  action,  including  the  right  to 
appeal   to  the  Board,  are   inapplicable   to  seasonal   employees. 

(k)     Severance  Pay: 

Reed  v.    Department  of  Commerce,    MSPB   Docket    No.   DE03518210149    (January    12,    1984). 

In  Reed  the  Board  found  that  there  is  no  requirement  under  5  CFR  Part  351  that  an 
agency  include  in  a  specific  RIF  notice  to  an  employee  entitlement  rights  to  a 
specific  amount  of  severance  pay  due  upon  removal  for  failure  to  exercise  reas- 
signment rights.  However,  if  the  RIF  notice  specifically  advises  the  employee  that 
the  severance  pay  computation  was  included  for  the  employee's  consideration  in 
determining  whether  to  exercise  reassignment  rights,  the  quoted  amount  becomes  a 
specific  portion  of  the  RIF  procedures  applicable  to  the  employee  and  brings  any 
subsequent  dispute  concerning  severance  pay  within  the  jurisdiction  of  the  Board. 
Thus,  an  agency's  error  in  an  initial  severance  pay  determination  and  its  failure 
to  correct  such  an  error  prior  to  appellant's  separation,  substantially  prejudices 
appellant's  rights  and  constitutes  harmful  agency  error.  In  the  instant  case,  the 
Board  held  but  for  the  error,  the  appellant  would  not  have  relied  on  the  agency's 
determination  to  his  detriment;  that  is,  he  would  in  all  probability  have  accepted 
the   offered  position  in  lieu  of  separation. 
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(1)   Transfer  of  Function: 

(i)     Alvarez     v.     Veterans  Administration,     MSPB     Docket     No.     DC035181 10342     (July     22, 
1982.) 

Pursuant  to  5  CFR  §§1201.41  and  1201.63,  a  presiding  official  may,  over  the  parties' 
objections,  reopen  the  record  and  order  the  submission  of  evidence  by  both  parties 
on  a  material  issue  that  is  raised  for  the  first  time  during  a  hearing.  In  Alvarez 
the  appellant  was  removed  under  the  5  CFR  Part  752  adverse  action  provisions  for 
refusing  to  transfer  with  a  function.  The  appellant  filed  a  RIF  appeal  alleging, 
among  other  things,  seniority  over  six  other  employees  who  remained  employed  with 
the  agency.  During  the  hearing  appellant  raised  for  the  first  time  the  question  of 
whether  the  agency  should  have  identified  her  with  the  transferred  function.  The 
presiding  official  reopened  the  record  and  based  upon  the  testimony  and  submissions 
of  the  parties  found  that  the  agency  had  properly  identified  the  appellant  with  the 
function  that  was  transferred  from  one  competitive  area  to  another.  The  presiding 
official  held  that  the  appellant's  refusal  to  transfer  with  the  function  was  a 
proper  basis  for  removal  under  the  adverse  actions  procedures,  was  supported  by  a 
preponderance  of  the  evidence  and  was  for  such  cause  as  would  promote  the  efficiency 
of  the  service.  On  review,  the  Board  found  that  the  presiding  official  properly 
reopened  the  record  and  held  that  the  criteria  for  review  was  not  met,  denying  the 
petition. 

(ii)     Jackson   v.    Department  of  Transportation,    MSPB  Docket    No.  DC035181 10850  (January   9, 
1984). 

When  an  agency  is  about  to  conduct  a  transfer  of  function  that  is  prior  to,  and 
closely  related  in  time  to,  a  planned  RIF  action,  the  agency  must  first  utilize  the 
applicable  transfer  of  function  procedures  (e.g.  Identification  Method  One  or 
Identification  Method  Two)  in  identifying  those  employees  on  the  retention  register 
that  will  be  subject  to  the  transfer  before  subjecting  the  remaining  employees  to 
the  RIF  procedures.  In  Jackson  the  Board  held  that  the  transferring  agency  impro- 
perly applied  Identification  Method  Two  of  the  transfer  of  function  regulations 
(found  at  5  CFR  §351 .303(d))  and  identified  appellant  with  the  function  being  trans- 
ferred merely  because  he  was  at  the  top  of  the  retention  register.  The  Board  ruled 
that  the  agency  should  not  have  placed  the  employee  in  the  pool  of  those  eligible 
to  transfer  with  the  function,  when  in  fact,  the  employee  never  performed  any  of 
the  work  being  transferred. 

(iii)     Neilson    v.    Federal   Highway  Administration,    MSPB   Docket    No.    PH03518310107    (June    7, 
1984). 

The  appellant  appealed  his  separation  by  RIF  and  contended  that  he  should  have  been 
afforded  an  opportunity  to  transfer  with  his  function  rather  than  competing  under 
the  RIF  regulations  in  his  present  organization.  The  presiding  official  found 
that,  because  of  a  change  in  geographic  boundaries,  the  agency  transferred  geogra- 
phic responsibility  for  the  appellant's  function  from  the  field  office  where  the 
appellant  worked  to  a  district  office,  and  that  a  transfer  of  function  took  place. 
In  Nei lson  the  Board  granted  the  agency's  petition  for  review  and  reversed  the 
initial  decision  of  the  presiding  official.  In  sustaining  the  separation  of  the 
appellant  by  RIF  the  Board  agreed  with  the  agency's  argument  that  at  the  time  of 
the  geographic  realignment  the  district  office  performed  the  same  function  as  the 
field  office,  albeit  for  a  different  territory;  when  the  district  office  was 
assigned  functional  responsibilities  for  the  geographical  area  formerly  held  by  the 
field  office,  it  was  simply  assuming  another  part  of  a  single  function  and  was  not 
acquiring  a   separate   and  independent  agency   function. 
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(iv)  Price  v.  Department  of  Transportation,  MSPB  Docket  No.  DE035182101 63  (February  28, 

imj. 

If,  pursuant  to  a  transfer  of  function,  a  necessary  RI F  results  and  an  employee  is 
issued  a  notice  of  separation,  a  voluntary  reassignment  of  the  employee  effective 
the  day  after  the  RIF  separation  does  not  cancel  the  RIF  action.  In  Price  the 
Board  held  it  has  jurisdiction  to  review  the  entire  RIF  action  under  5  CFR  §351 .901 
where  an  employee  is  released  from  his  competitive  level,  even  if  the  employee 
accepts  another  position  contemporaneously  with  the  effective  date  of  the  RIF  action 

(v)     Prince    v.    Department  of  Transportation,      MSPB    Docket    No.    DC035181 10224    (May    24, 
TW)7 

In  Prince  the  Board  found  that  an  agency  may  RIF  an  employee  when,  pursuant  to  a 
reorganization,  the  agency  physically  transfers  to  the  facilities  of  another  agency 
that  performs  the  duties  of  the  affected  employee.  The  affected  employee  cannot  be 
assigned  to  the  function  under  5  CFR  §351. 203(h)  because  the  reorganization  does 
not  constitute  a  transfer  of  function.  There  are  two  different  competitive  areas 
and  the  function  involved  has  not  been  added  to  the  new  competitive  area,  but 
rather,  already  exists  in  the  new  competitive  area. 

(vi)     Seidel    v.   Department  of  Agriculture,   MSPB  Docket  No.   AT0351 8211350  (July  20,   1984). 

In  appealing  his  separation  by  RIF  the  appellant  contended  that  had  the  agency 
properly  afforded  him  transfer  of  function  rights  a  year  prior  to  the  instant  RIF, 
he  would  not  have  been  reached  for  a  RIF  action  at  this  time.  The  presiding 
official  noted  that  the  appellant  had  performed  the  functions  of  his  position  for 
a  year  after  the  transfer  of  function  and  found  that  the  appellant  was  unable  to 
demonstrate  how  his  separation  resulted  because  the  agency  denied  him  rights  under 
the  transfer  of  function  provisions.  In  granting  the  appellant's  petition  for 
review  the  Board  in  Se i de  1  found  that,  because  the  presiding  official  disallowed 
the  appellant  the  opportunity  to  prove  a  connection  between  the  transfer  of  func- 
tion and  his  separation  by  RIF  procedures  a  year  later,  there  is  insufficient 
evidence  in  the  record  to  determine  whether  there  was,  in  fact,  a  connection 
between  the  two  actions.  The  Board  then  vacated  the  initial  decision  and  remanded 
the  case  to  determine  whether  a  connection  existed  between  the  transfer  of  function 
and  the  subsequent  RIF. 

(vii)   Smith    v.    Department  of  Commerce,    MSPB   Docket    No.    AT0351 8210352    (March    8,    1984). 

When  a  transfer  of  function  occurs  during  a  RIF  in  the  losing  competitive  area,  it 
is  proper  for  the  agency  to  release  employees  who  decline  to  move  with  their 
function  through  RIF  procedures.  When  a  RIF  is  not  in  process,  the  use  of  such 
procedures  would  be  improper  and  the  losing  competitive  area  should  use  adverse 
action  procedures  to  separate  employees  who  decline  to  move  with  their  function. 
In  Smith  the  appellant  declined  to  transfer  with  her  function  and  contended  she 
should  have  been  separated  under  adverse  action  procedures  or  RIF  procedures  in 
the  losing  area.  The  Board  found  that  since  the  transfer  of  function  in  the 
present  case  occurred  during  a  RIF  in  the  losing  competitive  area,  the  agency 
properly  invoked  RIF  procedures  rather  than  adverse  action  procedures.  Further, 
in  the  absence  of  an  agreement  between  the  losing  competitive  area  and  the  gaining 
competitive  area  that  the  movement  of  employees  with  the  function  is  not  essential 
to  the  continuity  and  efficiency  of  the  function,  competing  employees  identified 
for  transfer,  and  who  declined  to  transfer,  would  be  separated  under  RIF  procedures 
by  the  gaining  competitive   area. 
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(m)     Use   of  RIF  Regulations: 

(i)     Drake   v.   Department  of  Commerce,   MSPB  Docket   No.  SE035181 10189  (December   16,   1983). 

In  appealing  his  separation  by  RIF,  the  appellant  contended  that  the  agency  had 
changed  from  a  general  position  description  to  separate  position  descriptions  with 
corresponding  changes  in  position  titles  based  upon  the  ethnic  community  served  by 
the  employee.  The  appellant  then  alleged  that  the  agency  introduced  the  new  posi- 
tions sooner  than  planned  to  protect  certain  employees  from  RIF  competition.  Since 
the  agency  failed  to  submit  the  former  position  description  into  evidence,  the 
presiding  official  was  "unable  to  accept  the  agency's  blanket  assertion  that  the 
original  conception  of  the  position  actually  included  a  specific  focus  by  ethnic 
community  but  this  was  inadvertently  omitted  from  the  previous  position  descrip- 
tion. The  presiding  official  then  reversed  the  RIF  action  after  noting  that  the 
agency  apparently  introduced  the  new  position  descriptions  at  a  time  when  the 
change  was  least  necessary.  In  denying  the  agency's  petition  for  review  the  Board 
found  in  Drake  that  even  if  an  agency  conducts  a  RIF  for  legitimate  management 
reasons,  it  may  not  circumvent  the  RIF  regulations  by  rewriting  position  descrip- 
tions to  establish  separate  competitive  levels  in  order  to  retain  an  employee  with 
lower  retention  standing  than  the  appellant. 

(ii)     Erikson    v.    Department  of  Energy,    MSPB    Docket    No.    DE0351821001 5    (March    26,    1984). 

In  Erikson  the  Board  found  that  it  is  a  violation  of  the  spirit  of  an  employee's 
rights  under  the  RIF  regulations  for  an  agency  to  artifically  maintain  a  vacancy  it 
intended  to  fill  before  the  effective  date  of  a  RIF.  An  agency  cannot  subvert 
reassignment  rights  afforded  by  RIF  regulations  by  merely  delaying  its  official 
paperwork. 

(iii)     Johnson    v.     Department  of  the  Air  Force,     MSPB    Docket     No.     SF035109019    (April     2, 
1982). 

A  management  decision  to  abolish  an  employee's  position  based  upon  legitimate  con- 
siderations authorized  by  5  CFR  351.201(a)  will  not  be  disturbed  on  review  by  the 
Board  merely  because  the  agency  deciding  official  consulted  with  the  employee's 
supervisor  who  may  have  held  some  personal  animus  toward  the  affected  employee.  In 
Johnson  the  Board  held  that  even  assuming,  arguendo,  that  personal  animus  on  the 
part  of  the  appellant's  supervisor  had  any  bearing  on  the  RIF  action,  such  an 
assumption  had  to  vanish  in  the  face  of  the  agency's  good  faith  in  offering  the 
appellant  another  position  that  was  vacant,  an  action  it  was  not  required  to  take 
under  5  CFR  Part   351. 

(iv)     Lester    v.     Department  of  Education,     MSPB    Docket     No.    DC0351821031 1     (October     27, 
1983). 

The  appellant  was  "bumped"  from  her  position  by  an  employee  with  higher  retention 
standing  whose  position  was  abolished.  On  appeal  the  appellant  contended  that 
the  individual  who  bumped  her  occupied  a  position  which  was  improperly  classified; 
if  the  individual's  position  had  been  properly  classified  at  a  lower  grade,  the 
displacement  action  could  not  have  taken  place.  The  presiding  official  agreed  with 
the  appellant  and  reversed  the  RIF  action.  The  Board  granted  the  agency's  petition 
for  review  and  reversed  the  decision  of  the  presiding  official.  In  Lester  the 
Board  found  that  an  appellant  who  was  reached  by  RIF  because  of  displacement  by  an 
employee  with  higher  retention  standing  does  not  have  standing  to  question  the 
propriety  of  that  displacement  on  the  ground  that  the  higher-standing  employee  held 
a  position  which  was   improperly  classified. 
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(n)     Veteran  Preference: 

(i)     Billings     v.    Tennessee  Valley  Authority,    MSPB    Docket    No.    AT03518210964    (July    6, 
1984). 

Section  5  U.S.C.  3501(a)(3)(B),  as  implemented  in  5  CFR  351(h)(2),  provides  that  a 
retired  member  of  a  uniformed  service  is  considered  a  preference  eligible  for  RIF 
purposes  if  the  employee's  uniformed  service  does  not  include  20  or  more  years  of 
service,  not  including  periods  of  active  duty  for  training.  In  an  initial  decision 
of  a  RIF  appeal,  the  presiding  official  affirmed  the  agency's  finding  that  the 
appellant,  who  had  retired  from  a  uniformed  service,  was  not  entitled  to  veteran 
preference  for  purposes  of  a  RIF  because  his  military  retirement  pension  was  based 
on  20  years  of  military  service  even  though  his  actual  day-to-day  military  service 
totaled  less  than  20  years.  The  presiding  official  reached  a  decision  after 
concluding  that  the  intent  of  Congress  in  enacting  5  U.S.C.  3501(a)(3)(B)  was  to 
eliminate  preference  rights  of  retired  military  personnel  who  receive  pensions  based 
on  at  least  20  years  of  military  service;  if  "constructive"  time  other  than  day-to- 
day service  was  credited  for  military  retirement  purposes,  this  constructed  service 
is  considered  the  same  as  time  actually  served  since  the  military  retiree  received 
the  same  benefit.  The  Board  granted  the  appellant's  petition  for  review  and  re- 
versed the  decision  of  the  presiding  official,  finding  that  the  agency  should  have 
considered  the  appellant  a  veteran  for  RIF  purposes.  In  Billings  the  Board  noted 
that  the  language  of  5  U.S.C.  3501(a)(3)(B)  eliminated  preference  for  RIF  competi- 
tion only  for  retired  military  personnel  who  have  completed  20  or  more  years  of 
active  uniformed  service   (exclusive   of  time   spent   in  training). 


^y6AVo 


Constance  Horner 
Director 
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